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SUBCHAPTER 1230

EMPLOYMENT IN FOREIGN AREAS


References:
(a)
DoD Directive 1400.25, “DoD Civilian Personnel Management System,” November 25, 1996


(b)
Section 3301 “Civil service; generally” of title 5, United States Code


(c)
Section 3302 “Competitive service; rules” of title 5, United States Code


(d)
Executive Order 10577, “Amending the Civil Service Rules and Authorizing a New Appointment System”


(e)

Title 5, Code of Federal Regulations, Part 301, “Overseas Employment”


(f)
Section 1586, “Rotation of Career-Conditional and Career Employees assigned to Duty outside the United States” of title 10, United States Code


(g)
Chapter 301.4, "Rotation of Employees from Foreign Areas," August 24, 1988 (hereby canceled) of DoD 1400.25-M, “Department of Defense Civilian Personnel Manual (CPM),” authorized by OASD (FMP) Memo, “Civilian Personnel Manual (CPM)”, March 12, 1997


(h)
DoD Directive 1400.6, "DoD Civilian Employees in Overseas Areas," February 15, 1980 (canceled)


(i)
DoD Instruction 1010.13, “Provisions of Medically Related Services to Children Receiving or Eligible to Receive Special Education in DoD Dependents Schools Outside the United States,” February 2, 1990


(j)
DoD Instruction 1342.12, “Education for All Handicapped Children in the DoD Dependent Schools,” December 17, 1981


(k)
DoD Manual 1400.20-1-M, "DoD Program for Stability of Civilian Employment," September 1990, authorized by DoD Directive 1400.20, June 16, 1981


(l)
Section 717 of the Civil Rights Act of 1964, as amended


(m)
Section 501(b) of title 29, United States Code


(n)
Section 505 of title 29, United States Code


(o)
Title 29, Code of Federal Regulations, Part 1614


(p)
DoD Directive, 1440.1, “The DoD Civilian Equal Employment Opportunity (EEO) Program,” dated May 21, 1987

A.  GENERAL

This Subchapter:


1.  Implements Department of Defense (DoD) policy under references (a) through (f) and establishes procedures for employing United States (U.S.) citizens in foreign areas outside the U.S. and its territories and possessions; the rotation of DoD civilian employees from foreign areas; and the return rights of DoD civilian employees in foreign areas.  DoD policy on the employment of family members of active duty military and civilian employees stationed in foreign areas is found in Subchapter 1232 of this Manual.


2.  Cancels Chapter 301.4 of DoD 1400.25-M  (reference (g)) and replaces DoD Directive 1400.6, (reference (h)).



B.  APPLICABILITY AND SCOPE

This Subchapter applies to the Office of the Secretary of Defense (OSD), the Military Departments, the Defense Agencies, and, unless otherwise excluded, DoD nonappropriated fund (NAF) activities.
C.  DEFINITIONS


1.  Component.  For the purpose of the subchapter, a Component is defined as the Military Departments, Defense Agencies with independent appointing authority, and the Office of the Secretary of Defense, Administration and Management.


2.  Local Military Commander.  The installation’s commanding officer with oversight responsibility for civilian personnel matters.


3.  Family Member.  The spouse or unmarried dependent child (under age 23) of a member of the U.S. Armed Forces or a U.S. citizen civilian employee of a U.S. Government agency, including NAF activities, whose duty station is in the foreign area.  A dependent child includes a stepchild, adopted child, foster child, and a child under legal guardianship residing with a military member or U.S. citizen employee. 

4.  Foreign Areas.  Areas outside the contiguous United States that are not identified as a nonforeign area.  Alaska, though a nonforeign area, is considered a foreign area for return right purposes under 10 U.S.C. 1586 (reference (f)).


5.  Nonforeign Areas.  Those areas listed in 5 CFR 591.202.


D.  POLICY


1.  Employment.



a.  Components in each local foreign area shall employ a mix of U.S. citizens and foreign national civilians based on manpower mix decisions that consider the requirements of host-nation treaties and agreements, best value to the U.S. government, career opportunities for U.S. citizens, availability of qualified foreign national personnel, and the desired level of presence of the U.S. Government abroad.  An integral part of the DoD civilian personnel management process is the establishment of employment policies, programs, and practices which incorporate Equal Employment Opportunity and Affirmative Employment Program objectives and principles.  These programs are designed to increase the representation of minorities, women, and people with disabilities in DoD programs.



b.  Implementing policies and procedures that could affect foreign national employment or other country-to-country agreements (e.g., “ordinarily resident” definitions and burdensharing), or issues that would adversely affect relations with the host country shall be fully coordinated within theatre and with the Assistant Secretary of Defense (Force Management Policy) (ASD(FMP)).  ASD(FMP), in turn, will ensure appropriate coordination among interested officials in OSD.


c.  Maximum use shall be made of U.S. and non-U.S. citizens available locally.  Unless prevented by treaties or other agreements that give preference to foreign nationals or restrict employment of individuals (e.g., “ordinarily resident” determinations), preference shall be given to family members of military and civilian personnel in accordance with Subchapters 315 and 1232 of this Manual.



d.  In making a determination about the numbers and types of U.S. employees required in foreign areas, Component commanders shall consider the ability of their command(s) to ensure anti-terrorism and force protection, and access to adequate housing, subsistence, medical, educational, commissary, exchange, laundry, transportation, other essential facilities and services.  Except when required to meet unexpected emergency conditions, an overseas commander shall not request recruitment from the U.S. unless the command or the local community can provide facilities to meet health, medical, and living standards. 



e.  In those foreign areas where DoD employees cannot enjoy community facilities without restriction, or where appropriate and adequate facilities do not exist or are not readily available, the military commander shall fairly and equitably allocate facilities under the commander's jurisdiction for use by U.S. civilian employees and their family members.



f.  Effective selection techniques shall be used to ensure that individuals are fully qualified for employment in foreign areas.  Civilian Personnel Offices/Human Resource Offices (CPOs/HROs) shall provide full and accurate information to prospective employees and selectees on the foreign area for which they are being considered, the type of facilities and services that will be made available to them, the nature of the work they will do, the conditions of their employment, and their responsibilities to the military command and to the U.S. Government.  Comprehensive information, including special medical and educational needs under DoD Instruction 1010.13 (reference (i)) and DoD Instruction 1342.12 (reference (j)), is essential to enable selectees to make informed decisions whether assignment to the foreign area is appropriate for them and any family members who may accompany them. 



g.  Individuals selected for assignment to foreign areas shall be considered on the basis of merit factors.  All programs and personnel practices governing U.S. civilian employees shall be administered in a manner which prohibits discrimination based on race, color, religion, sex, national origin, mental or physical disability, or age.  This applies to all conditions of employment including the selection and assignment process, appraisals, allowances, differentials, bonuses, discipline, benefits, and entitlements.  A specific policy statement and plan for the identification, prevention, and elimination of sexual harassment should be issued.  Exclusionary policies of the country to which an employee will be assigned shall not be a factor in the selection process.  U.S. law must be observed in filling jobs, not the policy of a foreign nation.  Should a civilian employee be denied an entry visa by a sovereign foreign nation based on exclusionary policies, notification of the denial shall be transmitted to the Assistant Secretary of Defense (International Security Affairs) (ASD(ISA)) with a copy to ASD(FMP).  The ASD (ISA) shall notify the State Department, which shall be requested to intercede with the foreign nation concerned.  Notification of denial shall have:




(1) Name of Visa Applicant; 




(2) Agency; 




(3) Purpose of Visit;




(4) Date of Denial; 




(5) Foreign Nation Involved; and 




(6) Authority Issuing Denial.



h.  Eligible overseas DoD civilian employees may be granted differentials and allowances that are appropriate to their places of employment and their employment conditions, as provided in Subchapter 1250 of this Manual.


2.  Rotation (not applicable to NAF Activities as defined in Chapter 1400 of this Manual).


a.  Civilian employment in the competitive service in foreign areas and in the excepted service in the Republic of Panama, which has not been interrupted by at least one year of residence in the U.S., shall be limited to 5 consecutive years, with these exceptions:



   (1)  Employees in positions that require frequent contact with officials of the host nation(s) and detailed current knowledge of the culture, laws, customs, or government processes of the host nation(s), which usually cannot be acquired outside the host nation(s).  A position shall not be placed in this category unless the position description clearly specifies that these contacts and special knowledge are required; 



   (2)  Employees who are family members that accompanied military members or civilian employees stationed in the area.  For this purpose, family members are defined in subsection C.3.  Unmarried dependent children may be retained in a position until their sponsor departs the foreign duty station or its commuting area, or completes the current period of service requirement, whichever occurs first.


   (3)  Employees in the Senior Executive Service; 



   (4)  Employees who have been employed continually in a foreign area since April 1, 1966;



   (5)  Educators in the DoD Dependents Schools (DoDDS) system; 



   (6)  Employees serving on a Veterans’ Readjustment Authority (VRA) appointment while still on the appointment.  VRA employees, however, are subject to the 5-year limitation immediately on conversion to career or career-conditional appointment.  The intent of this exception is to ensure the VRA appointee has enough time to complete the 2-year appointment before conversion, not that one continues overseas service through a succession of VRA appointments.  A rotation agreement, signed by the employee, shall be executed before appointment under the VRA.  Computation of the 5-year period is done in accordance with the parameters in subsection D.2.c., below.  Since the rotation agreement is executed before the VRA appointment, on conversion from a VRA to a career or career-conditional appointment, an employee may be subject to immediate rotation depending on the length of service in the foreign area; and



   (7)  Employees who were employed before August 24, 1988, in positions at GS-6 or below or in non-supervisory wage grade positions, and are currently exempt from rotation.  They may continue to be exempted as long as they stay continuously employed at those levels.



b.  Employees who are exempt from the foreign employment limitation found in subsection D.2.a., above, may later become covered by the limitation due to a change in status.  Beginning with the date of the change in status, all immediately preceding foreign area employment with the DoD in a civilian appropriated fund position shall be included when computing the 5-year period.  The employee shall be allowed to serve a period equivalent to one renewal tour-of-duty agreement if the inclusion of past foreign area employment causes the person to reach the 5-year limit before completing such an equivalent period.



c.  Prior service or residence in foreign areas (except service in a civilian, appropriated fund capacity with the DoD that has not been interrupted by at least one year of residence in the U.S.) shall not be used in computing the 5-year period.



d.  The 5-year limitation on foreign employment provides management the necessary flexibility to regulate the ever-changing foreign area workforce requirements, provides a continuous flow of jobs for newly assigned personnel, and provides career-enhancing opportunities for continental U.S. (CONUS)-based employees.  However, at the request of management, extensions of the 5-year employment limitation may be granted by the employing DoD Component.  Such extensions shall be on a case-by-case basis, not to exceed one renewal tour-of-duty, provided the employee is rated fully successful; is current in the knowledge, skills, and abilities required for the position; and has adapted successfully to the foreign working and cultural environment.  Extensions of foreign area tours beyond 5 years are designed to provide management flexibility based on local needs and conditions.  Extensions are not intended to allow an employee to stay in the overseas area for an indefinite period of time, nor do employees have an inherent right to such extensions.  A DoD Component may delegate the authority to approve extensions to its major commands. 


3.  Return Rights (not applicable to NAF activities as defined in Chapter 1400 of this Manual).



a.  Career and career-conditional employees in the competitive service who are employed in the U.S. or in a non-foreign area and who accept an assignment with their current Component outside the U.S. or in Alaska shall be granted statutory return rights under 10 U.S.C. 1586, (reference (f)) for a period of 5 years.  Except for an employee of OSD, such an employee who accepts an assignment with another DoD Component in Saudi Arabia, Japan, Johnston Island, Korea, Panama, Russia, Finland, Israel, Kuwait, Bahrain Island, Malaysia, United Arab Emirates, Africa, Turkey, or South America shall also be granted return rights for 5 years.  Components may establish supplementary policies granting return rights to their employees who accept assignments in other foreign areas with other DoD Components.


b.  Employees recruited from Alaska or nonforeign overseas areas for OCONUS assignments may not be granted statutory return rights if they are not actual residents of those areas (as defined in paragraph C4004 of the Joint Travel Regulations, Volume 2), or if they have existing return rights elsewhere.



c.  Employees granted return rights must exercise them within 5 years, unless an extension is approved.



d.  If an extension of the foreign area employment 5-year limitation is approved, return rights shall be forfeited and return placement may be effected in accordance with the applicable provisions of DoD 1400.20-1-M (reference (k)), unless the activity in the U.S. formally agrees to continue the employee's return rights for the duration of the extended period.  Activities in the U.S. shall be advised in writing by the employee’s servicing CPO/HRO when return rights have been forfeited.  The overseas activity may grant one short-term extension (up to 6 months), if advantageous to the government, without loss of return rights.



e.  When a foreign area employee transfers to another DoD Component, return rights previously granted shall be forfeited, unless the transfer is to a position in a location listed in subsection D.3.a., above, or the activity in the U.S. that granted the return rights agrees in writing to continue the employee’s return rights.  If so continued, these rights shall continue for the duration of the 5-year period.  If an extension of the foreign area employment limitation beyond 5 years is approved, return rights shall be forfeited and return placement may be effected in accordance with the applicable provisions of the DoD Priority Placement Program (PPP), DoD 1400.20-1-M, (reference (k)), unless the activity in the U.S. agrees in writing to continue the employee’s return rights for the duration of the extended period. 



f.  Employees who have return rights to positions that have been or are scheduled to be abolished and whose return would initiate a reduction in force, or whose exercise of return rights would result in a change to lower grade, may receive placement assistance, if otherwise eligible, in returning to the U.S. through the Priority Placement Program (PPP), DoD 1400.20-1-M (reference (k)).  Such assistance will continue until the employee is placed, declines a valid offer, renews the transportation agreement, exercises return rights, or is directed to return.  Components may establish policies that require employees to exercise their return rights after a reasonable period of PPP registration.



g.  Employees in positions not subject to the 5-year employment limitation (see paragraph D.2.a.(1) above), may elect to forfeit their return rights after 5 years and, with the approval of their employing activity, stay in a foreign area indefinitely.



h.  CPOs/HROs in the U.S. and in foreign areas with an interest in an employee’s foreign area tenure shall ensure that each activity is notified in a timely manner of tour extensions, planned exercise of return rights, and any extension and non-extension of return rights.


4.  Employees Hired or Converted to Career or Career-Conditional Appointments without Return Rights.



a.  Except for employees who are not subject to the 5-year employment limitation, the policy of return from foreign areas in 5 years shall be followed for career or career-conditional employees hired in the U.S., hired in a foreign area, or converted to a position for service in a foreign area, unless an extension for a specified additional period is approved in writing in accordance with subsection D.2.d., above. 



b.  Such employees, upon the approval of an extension, shall be required to sign an agreement as a condition of employment that they will, if otherwise eligible, register in the DoD PPP.  The agreement shall specify that they will accept assignment in the U.S. resulting from such registration or from other placement efforts within the Component.  Registration and placement shall be in accordance with DoD 1400.20-1-M, (reference (k)).  Failure or refusal to register in the DoD PPP, or to accept a valid offer, is a basis for separation. 

5.  Employees Hired on Overseas Limited Appointments.



a.  Except as specified in subsection D.5.b., below, the policy of limiting foreign employment to 5 consecutive years with the DoD also applies to employees hired on overseas limited appointments.  When conditions specified in 5 CFR 301.203(b) (reference (e)) are met, such employees shall be given a term appointment not to exceed 5 years.  Unless an extension for a specified additional period is approved in accordance with subsection D.2.d., above, these employees’ employment shall be terminated at the conclusion of the 5-year period. 



b.  Employees in positions not subject to the 5-year employment limitation (see paragraph D.2.a.(1) above), may be given overseas limited appointments of indefinite tenure.  If the employee’s exemption from the 5-year limitation is lost, he or she will be notified in writing, and the appointment will be converted to a term appointment of not more than 5 years.  Procedures in paragraph D.2.b., above, will be used in determining the length of the term appointment.


6.  Employees in Foreign Areas who are not serving under a Rotation Agreement.



a.  Employees who have been employed in foreign areas continuously since April 1, 1966, and who are not serving under an agreement providing for their rotation to the U.S. shall not be required to return against their wishes.  Such employees, however, shall be given positive assistance in returning to positions in the U.S.



b.  No restrictions based solely on length of service in foreign areas may be placed on the transfer of employees in this category between the DoD Components in foreign areas.




c.  Employees described in subsection D.6.a., above, who are displaced and are later placed at another foreign location through the DoD PPP, shall be required to register in the DoD PPP for placement in the U.S. after serving one tour of duty in the new foreign area, unless extended at the request of management.  Such employees shall be required to accept a valid assignment when offered through the DoD PPP or be separated.


E.  PROCEDURES

1.  The Deputy Assistant Secretary of Defense (Civilian Personnel Policy) shall issue DoD overseas civilian employment policies and will monitor and evaluate the implementation and effectiveness of programs and procedures.  The Deputy Assistant Secretary of Defense (Equal Opportunity) will review personnel policies and practices for equal employment opportunity accountability, and monitor trends regarding complaints of discrimination.


2.  Local procedures shall fully implement the DoD policy in accordance with the provisions in subsection D., above, the guidance in references (a) through (p), and Component guidelines.
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