between you and the convening authority in this case?


ACCUSED:  Yes, Your Honor.


MJ:  Has anyone made any promises to you that aren’t written down on one of these two documents about what’s going to happen as a consequence of your pleading guilty here today?


ACCUSED:  No, Your Honor.


MJ:  Let me ask counsel for both sides, are Appellate Exhibits II and III the full and complete agreement in this case — Captain XXXXX?


DC:  Yes, Your Honor.


MJ:  Captain XXXXX?


TC:  Yes, Your Honor.


MJ:  Now, Specialist XXXXX, basically a pretrial agreement means that if you agree to plead guilty to these offenses, all of them in this instance, in return the convening authority has agreed to take some favorable action in your case.  Usually that’s in the form of a limitation on the sentence the convening authority will approve.




So do you understand how this basic pretrial agreement process works?


ACCUSED:  Yes, Your Honor.


MJ:  The law requires that I go over the terms of this pretrial agreement in detail with you.  So I’m going to do that now.  And I want you to just follow along with me on your copy of the pretrial agreement.




The first paragraph says:  I, Specialist XXXXX, understand the charges and specifications preferred against me on 31 October 2000, by Captain XXXXX.  I have discussed the charges with my Detailed Defense Counsel, Captain XXXXX.  We have also discussed the pretrial agreement procedure and Rule For Courts-Martial RCM 705.  Although I understand that I have a legal and a moral right to plead not guilty, I offer to plead as follows:  To all charges and specifications:  Guilty.




Now do you understand everything that’s contained in that first paragraph?


ACCUSED:  Yes, Your Honor.


MJ:  Is it all the truth?


ACCUSED:  Yes, Your Honor.


MJ:  And those are the pleas that you’ve actually had entered on your behalf here today; is that correct?


ACCUSED:  Yes, Your Honor.


MJ:  Are those the pleas you still want to go forward with — guilty to all the charges and specifications?


ACCUSED:  Yes, Your Honor.


MJ:  Do you have any questions about anything in that first paragraph?


ACCUSED:  No, Your Honor.


MJ:  You feel you understand all of that, then?


ACCUSED:  Yes, Your Honor.


MJ:  Now in the second paragraph it says agreement to be tried by a military judge.  And we talked about this earlier in relation to the Appellate Exhibit I request.  But your pretrial agreement says, I understand that RCM 501 provides that a general court-martial may be composed of a military judge or a military judge plus a panel of member selected by the convening authority under Article 25 of the Uniform Code of Military Justice.




It goes on to say that, I understand that the panel would have at least five — that’s a number five — members who would all be officers.  And, in fact, those officers could be commissioned and/or warrant officers.




Do you understand that?


ACCUSED:  Yes, Your Honor.


MJ:  And they would all be officers, as I’ve just described, unless I requested the inclusion of enlisted members.  I understand that if I requested that the panel include enlisted members, RCM 503 provides that one-third of the members would have to be enlisted.




Well that’s not quite accurate.  RCM 503 provides that at least one-third of the members would be enlisted soldiers.




So do you understand that it wouldn’t be exactly one-third, it would be at least.  It could be more than one third, but at a bare minimum one-third.




Is that your understanding?


ACCUSED:  Yes, Your Honor.


MJ:  Okay.




It goes on to say that, I further understand that I could exercise a challenge for cause or peremptory challenge under Article 41, UCMJ — that’s the Uniform Code of Military Justice — and RCM 505 to affect the composition of the panel.




Well that’s not quite accurate, as well.  There isn’t a limit on the number of challenges for cause.  So where it says “a challenge for cause,” that’s not right.  You can exercise as many challenges for cause as your lawyer thought were appropriate.




Now you’re only entitled to one — that is a — peremptory challenge for cause under the military rules.  However, under the appropriate circumstances an attorney can ask the military judge for additional peremptory challenges for cause, and in the judge’s discretion that can be granted.




So do you understand with the corrections I just explained to you everything that’s contained in the first two paragraphs of your pretrial agreement in paragraph two?


ACCUSED:  Yes, Your Honor.


MJ:  Now the next paragraph of that portion says, my defense counsel has also explained that RCM 903 allows me to elect that the charges be tried by a military judge alone, who would decide both the findings and sentence in my case.




Do you understand that?  Because we talked about that previously; is that correct?


ACCUSED:  Yes, Your Honor.


MJ:  And in the last portion of it, it says, understanding the options I have to request a different court-martial composition, I request to be tried by only a military judge.  This request is contingent on the acceptance of my offer to plead guilty.  And if the offer is not accepted, I will request that the court be composed of a military judge plus a panel that includes enlisted members.




Do you understand all of that?


ACCUSED:  Yes, Your Honor.


MJ:  Now in this case, if you look over at page three, the third page, the GCM convening authority, on the 18th of December, accepted your offer.  So since it was accepted, your request for a trial before a panel of enlisted members is not in effect; is that right?


ACCUSED:  Yes, Your Honor.


MJ:  You understand that if the convening authority had not accepted your offer to plead guilty, you would have been able to request enlisted members and you would have had enlisted members as a matter of right, as I’ve explained that to you; is that correct?


ACCUSED:  Yes, Your Honor.


MJ:  But as a consequence of both your prior document — Appellate Exhibit I — requesting trial before military judge alone pursuant to the terms of this agreement, and this agreement having been accepted by the convening authority, you promised in exchange to make that request for trial by military judge alone; is that right?


ACCUSED:  Yes, Your Honor.


MJ:  And you recall that I explained to you earlier that even though you might lose the benefit of your pretrial agreement, the composition of the court-martial is entirely up to you.  So if you want to, you can have a panel of members to include enlisted members, at least one-third, decide your case and not have to go before a military judge alone for both the findings and sentence.




Do you understand that?


ACCUSED:  Yes, Your Honor.


MJ:  Do you still want to go forward with this case as a trial before military judge alone?


ACCUSED:  Yes, Your Honor.


MJ:  And you understand that your pretrial agreement, if you want to keep that agreement, is what causes you to make that request?


ACCUSED:  What was that, Your Honor?


MJ:  That you’re making that request because of your pretrial agreement; is that correct?


ACCUSED:  Yes, Your Honor.


MJ:  Now is your willingness to enter this pretrial agreement and make that request a voluntary act on your part?


ACCUSED:  Yes, Your Honor.


MJ:  Now one’s forced you or coerced you into entering this agreement with that particular term compelling you to select trial before military judge alone; is that right?


ACCUSED:  No, Your Honor.


MJ:  Okay.




Do you feel you understand everything in that second paragraph to include the explanations that I’ve made of things that aren’t particularly clearly stated?


ACCUSED:  Yes, Your Honor.


MJ:  Captain XXXXX, is anything I’ve explained in the context of paragraph two contrary to the defense’s understandings?


DC:  No, Your Honor.


MJ:  How about the Government?  Is anything I explained in regards to the paragraph two matters contrary to the Government’s understanding?


TC:  No, Your Honor.


MJ:  Okay.




Let’s look at paragraph three, then.  It says agreement to stipulate to all material facts.  And it reads:  I agree to enter into a stipulation of fact describing the material facts and circumstances of the offense.




In this case there are a number of offenses you’re pleading guilty to.  And I think the intent of everyone is, you were willing to describe all the offenses, because that’s what Prosecution Exhibit 1, the Stipulation of Fact, does.




Is that what you all meant to do — stipulate to all the offenses’ facts?


ACCUSED:  Yes, Your Honor.


MJ:  Okay.




And it goes on to say, my defense counsel has explained the meaning and effect of a stipulation of fact under RCM 811.  I understand that the military judge will use this document during the guilty plea inquiry and, also, during the sentencing phase of my trial.  Either party may withdraw from this agreement — that’s your pretrial agreement — if the parties cannot agree on the contents of the stipulation.




Do you understand everything in that third paragraph there?


ACCUSED:  Yes, Your Honor.


MJ:  Now we’ve already talked at some length about Prosecution Exhibit 1, the Stipulation of Fact in this case.  And you’ll recall that you’re not obliged to enter into that stipulation; is that correct?


ACCUSED:  Yes, Your Honor.


MJ:  But you told me earlier that you wanted to do so, even with the changes that we made to it; right?


ACCUSED:  Yes, Your Honor.


MJ:  And even in light of the various interpretations that I described that I was making to the language contained in it.




Do you remember talking about how I should read that portion where it said you said those things, for instance, and in truth you simply answered the police officer’s question — no, I didn’t know that, or I didn’t receive it, or I didn’t understand something?


ACCUSED:  Yes, Your Honor.


MJ:  So do you still want to go forward with that stipulation, as I previously explained it to you?


ACCUSED:  Yes, Your Honor.


MJ:  And you know you’re not required to do that?


ACCUSED:  Yes, Your Honor.


MJ:  If you chose to withdraw from it, you might lose the benefit of your pretrial agreement; but, that’s entirely your decision and your right.




Do you understand that?


ACCUSED:  Yes, Your Honor.


MJ:  So you want to go forward with the stipulation?


ACCUSED:  Yes, Your Honor.


MJ:  You feel, then, that you fully understand everything in that third paragraph of your pretrial agreement?


ACCUSED:  Yes, Your Honor.


MJ:  Let’s look at the fourth paragraph on the second page now.




In this instance it indicates at the top of the page that this is the second of three pages here.




In the fourth paragraph it says, agreement to waive overseas witnesses.  And it reads, I understand that under RCM 703 and Article 46, UCMJ, the Government would have to produce all available and relevant witnesses that I requested to testify at my trial.




That’s not quite accurate.  RCM 703 does address the production of witnesses at courts-martials.  And in sentencing witnesses matters it refers the reader to RCM 1001(e).  And it’s not necessarily all the witnesses that you would personally request, it’s all the witnesses that you and your counsel would ask for that the Government would decide not to produce and, then, in the course of litigation I would deem to be material, relevant, and necessary, and order the Government to produce.  You don’t simply get to pick in a universe of people who you want to have come and appear.




Article 46, of the Uniform Code of Military Justice, provides under the statute an equal opportunity for both sides in accordance with the regulations prescribed by the president, and that’s the Manual for Court’s-Martial, which leads you to 703, then 1001.  But under the circumstances what you’ve really got available to you at a sentencing case, and that’s what’s at issue here because this paragraph only takes effect if your pleas of guilty have been accepted, and then there’s going to be witnesses called pursuant to some sentencing case.  So on a sentencing case, you’ve got to look at RCM 1001(e) standards.




Now then, Captain XXXXX, I’m perfectly prepared to explain in some detail the 1001(e) standards to Specialist XXXXX; however, I presume that you have, in fact, notwithstanding the language of this fourth paragraph, made yourself entirely familiar with those provisions and you understand the provisions for the production of sentencing witnesses in courts-martial practice.




Is that a fair conclusion?


DC:  Yes, Your Honor.


MJ:  Have you explained all that to Specialist XXXXX?


DC:  Yes, Your Honor.


MJ:  Now, Specialist XXXXX, do you understand that you wouldn’t have a right just to request any witnesses you want and, therefore, they would have to turn up at trial?


ACCUSED:    Yes, Your Honor.


MJ:  Now this first line in this provision also says that the Government would have to produce all available and relevant witnesses.  “Available” is another term that requires some explanation, I think; because, if a witness is available, that might mean they’re standing outside the door.  On the other hand it might mean that there are soldiers sitting in some office in CONUS and all they need do is get on an aircraft and come over here and testify.




The sentencing rules under RCM 1001(e) basically define production of sentencing witnesses as a contestable issue when they’re necessary to have the witness produced by a subpoena or through the issuance of government travel orders, which in a sense means at some particular, direct, discrete cost to the Government.




In this case, from a trial judge’s perspective, the dollar cost to the Government aren’t compellingly relevant.  It’s one of the factors that you think about in determining what sentencing witnesses could be produced.  But available isn’t the end all and be all test in that matter.  If a witness had material, relevant and necessary information to be offered on a substantial matter in sentencing and I thought that witness is needed to be produced in fairness to your sentencing case, for instance, the cost wouldn’t be the sole measuring rod.  You can’t draw a line and say if it costs this much you don’t do it.  It’s just one of the things you go through the analysis on.




So understanding that at a sentencing case your right to produce witnesses is different than that described in that first line, but you would have a right to have me determine whether or not a witness is relevant, material and necessary on sentencing matters, do you understand that in this fourth paragraph you’re giving up your right to produce certain categories of witnesses?


ACCUSED:  Yes, Your Honor.


MJ:  Is that what your purpose or intent was?


ACCUSED:  Yes, Your Honor.


MJ:  Do you particularly care about the intricacies of the law of sentencing witnesses in courts-martial practice in this regard?


ACCUSED:  Can you rephrase the question, Your Honor?


MJ:  Yeah.




I would expect Captain XXXXX to be personally and professionally concerned about how the law for producing sentencing witnesses works at a court-martial trial and use that in every way for your advantage.  On the other hand I rather suspect that you don’t particularly care what the technical rules of that are.  You just want to know, do I get the right witnesses or don’t I.  And that’s what I’m asking you.




Are you worried about whether or not this line about Article 46 and RCM 703 is technically accurate in your pretrial agreement?


ACCUSED:  No, Your Honor.


MJ:  Is that a big deal for you?


ACCUSED:  No, Your Honor.


MJ:  Okay.




Government, you understand my concerns that I don’t believe that first line correctly states the law regarding sentencing witnesses.




Is it a material matter in your regard?


TC:  No it’s not, Your Honor.


MJ:  Captain XXXXX, you understand my concerns about how that line reads.




Is there any material issue in that first line that you think it significant to the defense that I’m somehow not aware of here?


DC:  No, Your Honor.  The intent was to communicate that among the rights given up by not having a trial on the merits is that 703 would not be applicable.  That was the intent, and I think you’ve elaborated on how that works, sir.


MJ:  Okay.




Captain XXXXX, do you believe the defense has, in fact, given up or lost the right to produce any particular overseas witnesses under the provisions of this fourth paragraph?


DC:  [Pause, no answer.]

MJ:  Were there people you wanted that you decided to forego on account of this agreement term?  And if so, whom.


DC:  No, Your Honor, there are not.


MJ:  Specialist XXXXX, do you agree with what Captain XXXXX just told me?--  That while this was a good provision, no doubt, in your pretrial agreement to induce the Government to agree with you, that there isn’t, in fact, anybody who would be an overseas witness that isn’t going to be here and testify on your behalf today because of this provision?


ACCUSED:  Yes, Your Honor.


MJ:  Okay.




Now you probably have family back in the States, or friends, or people who know you, people who have known you for a long time and know things about you that maybe the folks around here don’t.




Are there any people like that, that you wanted to have come over and testify on your behalf?


ACCUSED:  No, Your Honor.


MJ:  Okay.




Now this fourth paragraph goes on to say, if my offer to plead guilty is accepted, I agree to waive the production of overseas witnesses for the sentencing phase of my trial.  And that’s exactly what’s happened — the offer to plead guilty at this point has been accepted by the convening authority and you’ve agreed to waive the production by the Government at their expense of overseas witnesses for the sentencing phase of this trial.




Now you and your counsel have just told me that, notwith-standing your willingness to give up or waive that right, there aren’t, in fact, any such witnesses that you really wanted.




Is that the truth?


ACCUSED:  Yes, Your Honor.


MJ:  And you understand all that?


ACCUSED:  Yes, Your Honor.


MJ:  Now the fourth paragraph goes on to explain what that means by overseas witnesses--  Excuse me.  By “overseas,” I mean outside the European continent.  And the continent of Europe is usually normally defined as from the Ural Mountains in central Russia, west to the Atlantic, north, perhaps, to the Arctic Ocean and south to the Black or the Mediterranean Seas.




So do you understand what’s defined by this concept of European Continent?


ACCUSED:  Yes, Your Honor.


MJ:  So somebody that’s not located within that Geographic area would be an overseas witness, within the meaning of that paragraph; is that right?


ACCUSED:  Yes, Your Honor.


MJ:  And those would be the people, you just told me, that there aren’t anybody in that group of people that you really wanted here?


ACCUSED:  Yes, Your Honor.


MJ:  It says in place of producing overseas witnesses the Government will agree to stipulations of expected testimony that describe accurately what overseas witnesses would say at trial if they were present.




Do you understand that?


ACCUSED:  Yes, Your Honor.


MJ:  Captain XXXXX, is the defense going to offer any stipulations of expected testimony from such witnesses?


DC:  No, Your Honor.


MJ:  Did the Government fail to agree on such requested stipulations, or did you just not request any?


DC:  Your Honor, to be very specific there was a witness we thought might not be returned from CONUS leave, but that witness is, in fact, present.  So that is overtaken by events.


MJ:  So the circumstance that that provision was addressed towards didn’t come true and the witness is, in fact, personally present?


DC:  Yes, Your Honor.


MJ:  Great.  Thank you.




Now then, Specialist XXXXX, understanding that I’ve basically told you what’s in that first line of paragraph four isn’t correct, but having explained the way in which sentencing witnesses would be produced, do you understand everything in that fourth paragraph and what, at least in theory, you’re giving up as a consequence of that provision of your agreement?


ACCUSED:  Yes, Your Honor.


MJ:  Is that what you want to do?


ACCUSED:  Yes, Your Honor.


MJ:  Now paragraph five says either party may withdraw from this agreement at any time until the military judge enters findings.  That’s certainly true as far as it goes.  But as a matter of fact, you’ve got the right to withdraw from your pretrial agreement at anytime before sentence is announced in your case.  And if you’ve got a good reason for making that request, I’d agree to it.




Do you understand that?


ACCUSED:  Yes, Your Honor.


MJ:  Captain XXXXX, did that line intend to limit that right?


DC:  No, Your Honor.


MJ:  Government, would you read that first line in paragraph five as an opportunity to preclude the accused from withdrawing from his pretrial agreement after findings, but before sentence is announced?


TC:  No, Your Honor.


MJ:  Okay.




It goes on to say, however, if the military judge amends, consolidates or dismisses any charge or specification, this agreement will remain in effect.  Well we haven’t done that yet, so it hasn’t come to fruition.




But if I were to amend, consolidate or dismiss any charge or specification, do you understand that your pretrial agreement will remain in effect?


ACCUSED:  Yes, Your Honor.


MJ:  And you understand that in some instances the Government has amended some of the specifications of several of the charges with your counsel and your consent.  But at this point it wasn’t necessary particularly for me to direct that that happened, although I did agree with it and in one instance did direct an amendment in the 107 offense, when it was pointed out to me that it really wasn’t supported by the evidence.




So do you understand that, based on all the changes or amendments in the charges and specifications to this point, your pretrial agreement remains in effect?


ACCUSED:  Yes, Your Honor.


MJ:  Then, it says, if either party withdraw from an agreement, all it’s provisions and its affiliated stipulation of fact are null and void.




What that means is, if you were to elect to withdraw, or if the Government had previously withdrawn, or had a good reason to withdraw in the future and were allowed to do so, then the whole thing would be null and void.  That would include Prosecution Exhibit 1, the Stipulation of Fact.  It would be as if it never existed.




Do you understand that?


ACCUSED:  Yes, Your Honor.


MJ:  Do you understand everything in paragraph five?


ACCUSED:  Yes, Your Honor.


MJ:  And do you understand that you may withdraw from this pretrial agreement at any time before sentence is announced in your case?


ACCUSED:  Yes, Your Honor.


MJ:  Do you want to withdraw?


ACCUSED:  No, Your Honor.


MJ:  Okay.




Paragraph six says, in exchange for the above provisions the convening authority agrees to take the actions specified in part two of this pretrial agreement.




Now part two is Appellate Exhibit III.  I sometimes call that the quantum portion.




Do you have that there in front of you?


ACCUSED:  Yes, Your Honor.


MJ:  I want you to look at that, but do not tell me what it says.  I want you to read it to yourself if you and tell me if you understand it and if it correctly states what you and the convening authority have agreed to.


[The accused complies.]

MJ:  Have you read it?


ACCUSED:  Yes, Your Honor.


MJ:  Did you understand it?


ACCUSED:  Yes, Your Honor.


MJ:  Does it correctly state what you and the convening authority have agreed to?


ACCUSED:  Yes, Your Honor.


MJ:  Captain XXXXX, are there any terms or conditions in the quantum portion, Appellate Exhibit III, other than a limitation on the sentence?


DC:  No, Your Honor.


MJ:  Do you agree with that, trial counsel?


TC:  Yes, Your Honor.


MJ:  Thank you.




Now then, paragraph seven of your pretrial agreement says advice of counsel.  And it says that my defense counsel has explained my rights and choices under the constitution, the Uniform Code of Military Justice and other legal protections.  I understand the meaning and effect of all the provisions of this agreement.  I’m satisfied that my questions about the law have been answered and that I have the knowledge necessary to make decisions in my case.  Most importantly, I understand that I have a legal and a moral right to plead not guilty to all charges and specifications; and that if I pleaded not guilty the Government would have to produce enough admissible evidence to prove the charges beyond a reasonable doubt.




I understand that by pleading guilty, I am removing the Government of the burden of proving that the charges are true.  I know that I am giving up many legal rights I would have if I had pleaded not guilty.




Do you feel you understand everything in those two paragraphs of paragraph seven?


ACCUSED:  Yes, Your Honor.


MJ:  I need to tell you a little bit more about some of those things.




Where it says that you’re relieving the Government of the burden of proving that the charges are true, that business of proving that the charges are true has to be done to a certain standard in the law.  And that standard in the law is usually described as legal and competent evidence beyond a reasonable doubt.




In the line above that, you’ve said that you know the Government would have to prove by admissible evidence the charges beyond a reasonable doubt.




Do you understand this concept of reasonable doubt?


ACCUSED:  Yes, Your Honor.


MJ:  Do you need me to explain that to you?


ACCUSED:  No, Your Honor.


MJ:  You’re satisfied that you understand that by pleading guilty, what I told you earlier that a plea of guilty is equivalent to a conviction means that the Government does not have to prove up these charges by admissible or legal and competent evidence beyond a reasonable doubt?


ACCUSED:  Yes, Your Honor.


MJ:  Now it says that you know you’ve giving up many legal rights.  And I told you, in fact, that you were giving up three particular legal rights.  And those are:  The right to remain silent — that is your right against self-incrimination would no longer apply; that you were giving up your right to a trial of the facts by a court-martial — that is your right to have a court-martial decide whether or not you are guilty, based upon the evidence in the case; and, finally, that you were giving up the right to confront and have cross-examination of witnesses who were called to testify against you.  There may be other legal rights that you’re giving up, and some of them have been alluded to in this pretrial agreement.




But do you understand the rights you are giving up in this case as a consequence of your pretrial agreement?


ACCUSED:  Yes, Your Honor.


MJ:  Do you have any questions about any of those?


ACCUSED:  No, Your Honor.


MJ:  Do you have any questions about any legal rights that you think you may have been told about, either under the Constitution, the Uniform Code of Military Justice, or any other legal protections that you need to have me explain to you?


ACCUSED:  No, Your Honor.


MJ:  You’re fully satisfied that you understand everything in those first two paragraphs?


ACCUSED:  Yes, Your Honor.


MJ:  Is everything in those first two paragraphs of paragraph seven the truth, then?


ACCUSED:  Yes, Your Honor.


MJ:  In the next portion of paragraph seven it says, I am offering to plead guilty, because, I want to plead guilty and, because, I believe that all things considered it is in my best interest to plead guilty.  No one has tried to force me to plead guilty.




Is that all the truth?


ACCUSED:  Yes, Your Honor.


MJ:  Do you understand all that?


ACCUSED:  Yes, Your Honor.


MJ:  Is it also true that you are, in fact, guilty and you are aware of no claims of legal defenses or facts that might support such a claim of a legal defense to any of the charges and specifications to which you’ve entered a plea of guilty here today?


ACCUSED:  Yes, Your Honor.


MJ:  Captain XXXXX, based on your inquiry, preparation and investigation of this case, do you agree with what Specialist XXXXX just told me?


DC:  Yes, Your Honor.


MJ:  Specialist XXXXX, do you feel, then, that you understand everything in that seventh paragraph?


ACCUSED:  Yes, Your Honor.


MJ:  The eighth paragraph says parts one and two of this pretrial agreement contain all promises made to me or by me.  There are no other terms or conditions.




Is that the truth?


ACCUSED:  Yes, Your Honor.


MJ:  And on the third of the three pages, after you had executed — that means signed — on the 13th of December of last year, at Wiesbaden, the general court-martial convening authority accepted your offer on the 18th of December.




Is that your understanding?


ACCUSED:  Yes, Your Honor.


MJ:  Now you get the benefit of whichever is less — each element of the sentence of the court or that contained in your pretrial agreement, Appellate Exhibit III terms.  If the sentence adjudged by the court is greater than that provided for in your pretrial agreement, then the convening authority must reduce the sentence I adjudge to one no more severe than the one that’s provided for in your pretrial agreement.  On the other hand, if the sentence I adjudge is less than that provided for in your pretrial agreement, then the convening authority cannot increase the sentence the court adjudges.




So do you understand how this process works?


ACCUSED:  Yes, Your Honor.


MJ:  What’s your ETS date, do you know?


ACCUSED:  August 18th, 2002.


MJ:  Because of the length of the term of confinement that’s theoretically available as the maximum punishment in this case, it’s possible that if you were to receive a punitive discharge — either a bad conduct discharge or a dishonorable discharge — or a period of confinement, you might still be serving that sentence to confinement at the time of your ETS date or at the time your discharge is finally ordered executed.  And as a consequence of that, all of your military pay and allowances would stop at the date a discharge were ordered executed or that you ETS from the military service.




Do you understand that consequence or possibility in this case?


ACCUSED:  Yes, Your Honor.


MJ:  Do you feel you’ve had enough time and opportunity to discuss your pretrial agreement — Appellate Exhibits II and III — with Captain XXXXX?


ACCUSED:  Yes, Your Honor.


MJ:  And are you satisfied with Captain XXXXX’s advice concerning your pretrial agreement?


ACCUSED:  Yes, Your Honor.


MJ:  Are you entering this pretrial agreement of your own free will?


ACCUSED:  Yes, Your Honor.


MJ:  Has anyone tried in any way to force you, coerce you, or threaten you to enter into this pretrial agreement?


ACCUSED:  No, Your Honor.


MJ:  Do you have any questions at all concerning your pretrial agreement?


ACCUSED:  No, Your Honor.


MJ:  Do you feel, then, that you fully understand the terms of your pretrial agreement and how they’re going to affect your case?


ACCUSED:  Yes, Your Honor.


MJ:  Let me ask counsel for both sides, do you agree with the court’s interpretation of the pretrial agreement terms as I’ve expressed them here on the record — trial counsel?


TC:  Yes, Your Honor.


MJ:  Defense?


DC:  Yes, Your Honor.


MJ:  Now then, Specialist XXXXX, are you pleading guilty here today not only because you hope to receive a lighter sentence as a consequence of your pretrial agreement, but, also, because you are convinced that you are, in fact, guilty of these offenses to which you’ve entered pleas of guilty?


ACCUSED:  Yes, Your Honor.


MJ:  Do you feel you’ve had enough time and opportunity to discuss the whole of your case, not just your pretrial agreement, with Captain XXXXX?


ACCUSED:  Yes, Your Honor.


MJ:  And, Captain XXXXX, do you feel you’ve had sufficient time and opportunity to discuss the whole of this case with Specialist XXXXX?


DC:  Yes, Your Honor.


MJ:  Specialist XXXXX, have you, in fact, consulted fully with Captain XXXXX and received the full benefit of his legal advice concerning all of your case?


ACCUSED:  Yes, Your Honor.


MJ:  And are you satisfied that Captain XXXXX’s legal advice has been in your best interests in this matter?


ACCUSED:  Yes, Your Honor.


MJ:  And are you satisfied with the legal services provided by your detailed defense counsel, then?


ACCUSED:  Yes, Your Honor.


MJ:  Are you pleading guilty here today voluntarily, that is of your own free will?


ACCUSED:  Yes, Your Honor.


MJ:  Has anyone made any threat or tried in any way to force you or coerce you into entering these pleas of guilty to all the charges and their specifications?


ACCUSED:  No, Your Honor.


MJ:  Do you have any questions concerning the meaning and effect of your plea of guilty here today?


ACCUSED:  No, Your Honor.


MJ:  Do you feel that you fully understand the meaning and effect of your plea of guilty?


ACCUSED:  Yes, Your Honor.


MJ:  Do you understand that even though you may think that you are, in fact, guilty of all these offenses, you’ve still got a legal and a moral right to plead not guilty and to place upon the Government the burden of proving your guilt by legal and competent evidence beyond a reasonable doubt?


ACCUSED:  Yes, Your Honor.


MJ:  I want you to take a moment now and consult again with Captain XXXXX, and then tell me if you still want to go forward with this case as a plea of guilty to all the charges and specifications pursuant to the terms of this pretrial agreement that we’ve just discussed, all right?


ACCUSED:  Yes, Your Honor.


[The accused and his counsel confer.]

MJ:  So you’ve had an opportunity to talk with Captain XXXXX about this; is that correct?


ACCUSED:  Yes, Your Honor.


MJ: Do you still want to go forward with this case pursuant to your pleas of guilty to all these charges and specifications?


ACCUSED:  Yes, Your Honor.


MJ:  And you want to continue with your pretrial agreement?


ACCUSED:  Yes, Your Honor.


MJ:  Very well.




I find that your pleas of guilty are made voluntarily and with full knowledge of their meaning and effect.  I further find that you have knowingly, intelligently and consciously waived your rights against self-incrimination, to a trial of the facts by a court-martial, and to be confronted by the witnesses against you.  Accordingly, your pleas of guilty are provident and they are accepted.




However, I advise you that you may request to withdraw your pleas of guilty at any time before a sentence is announced in your case, and if you’ve got a good reason for that request, I’d grant it.




Do you understand that?


ACCUSED:  Yes, Your Honor.




And, Captain XXXXX, if you and Specialist XXXXX would, please, stand.
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